Professor Deborah J. Merritt

   Winter/Spring 2010


Seminar--The Business of Law:
Challenges and Adaptation in Law Practice
Dramatic changes have rocked the legal market in recent years.  Outsourcing, global competition, contract lawyers, do-it-yourself websites, and telecommuting are just some of the forces affecting law practice.  Clients are pushing lawyers to lower costs, organizations find it more difficult to train lawyers, and students have trouble finding jobs.  Yet a vast number of potential clients still lack cost-effective legal assistance.  What accounts for these problems?  How will the legal profession address them? 

The seminar will explore these questions, as well as a range of proposals for restructuring the business of law.  Students will read materials from law, business, sociology, and other fields, and will discuss those articles as a group.  During the second half of the semester, each student will research, write, and present a paper on an individually selected topic related to the market structure of the legal profession, challenges to that structure, and/or adaptations that organizations might pursue.  

Credits and Meeting Times
This 2-credit seminar satisfies either the Seminar Requirement or the Second Writing Requirement; you can not use the seminar to satisfy both of those requirements at the same time.   The seminar meets Mondays from 4:55-6:45 p.m. in Room 345.  We will take a 10-minute break in the middle of each session.
Readings

The primary text for the seminar is Richard Susskind, The End of Lawyers?  Rethinking the Nature of Legal Services (Oxford University Press paperback rev. ed. 2010).  The book is available from Amazon, numerous other online sellers, and many bookstores.  Be sure to obtain the revised paperback edition:  It is cheaper than the hardcover and has an additional chapter.  Susskind is a lawyer from the United Kingdom but, as you will discover, U.S. lawyers consider him a premiere thinker on changes in the legal profession.

TWEN Site

You should register for the seminar’s TWEN site, “Seminar on the Business of Law,” as soon as possible.  I will use the TWEN site to communicate with students in the seminar, so it is important to register.  You will also find the readings for the first class on the TWEN site (under “Required Course Materials”).    

The site also includes two resources that you will find helpful in choosing paper topics, writing papers, and tracking developments in the legal profession.  The first is a list of useful blogs, collected under “Web Links.”  These blogs include both news about changes in the legal market and commentary upon those changes.  Because the market is changing so rapidly, you will find key information in these online sources.  You may want to draw upon these blogs both for class discussion and to write your papers.  I also hope that you will find the blogs useful after you leave Moritz and enter law practice.

The second TWEN resource is a collection of recent articles gathered on the “Resources” page.  These are articles I happen to have in pdf format; I posted them for your convenience.  They are not necessarily the best or most important articles in the field, but you may find the collection useful.  I refer to these articles as part of the “Suggested Paper Topics” list below.
Research Paper

Each student will write an original paper for the seminar.  I offer sample topics at the end of this syllabus, but you may choose any topic related to the seminar’s theme.  Proposed paper topics are due by 5 p.m. on Friday, January 28.  You should send me an email (merritt.52@osu.edu) explaining your topic in a sentence or two.
A first draft of your paper is due by 5 p.m. on Friday, March 18.  Please submit a hard copy of your draft to my mailbox in room 215 (across from my office) or in the third-floor faculty mailroom.  I will return papers with comments by Monday, March 28.
Final papers are due by 5 p.m. on Wednesday, May 11 (the last day of exam period).  Once again, please submit a hard copy of the paper to my mailbox in room 215 (across from my office) or in the third-floor faculty mailroom.

All papers (both draft and final) must be typed, double-spaced, and use a 12-point font.  You should footnote references as you would for an article published in a bar journal.  Final papers should be about 20 pages long, although there is no penalty for writing a long paper.  Drafts should be at least 12 pages long; the more complete your draft, the more comments I can offer for your final version.
Paper Presentations

During the last five meetings of the seminar (all after spring break), students will present their papers to the group.  Four students will present papers each week, with about 25 minutes devoted to each presentation.  I will assign presentation days based on a combination of student preference and paper topics.  

Presentations should be short (5-10 minutes), with the bulk of the presentation time devoted to discussion.  Imagine for these presentations that you are presenting ideas concisely to a group of lawyers in your practice organization or to a group of interested lawyers at a bar association meeting.  The group will want to grasp your main ideas quickly, then discuss how the ideas apply to their practice areas and concerns.

For each presentation, I will assign four students to read the draft paper; this will give you several “experts” in the audience to help lead discussion.
Grading

The success of this seminar depends upon excellent preparation, participation, and papers.  Grades will reflect both the quality of your final paper (85%) and the quality of your seminar participation (15%).  
Contact Information

The best way to contact me is through email (merritt.52@osu.edu).  I am on campus every day, so can always arrange to meet you.  I also hold regular office hours on Tuesday and Thursday from 4-5 p.m. in my office (room 214).  Please feel free to stop by!
Learning Goals

These are the goals I hope to meet through this seminar.  You can use these goals to understand the role of different seminar components, as well as to consider your own objectives for the seminar.  How will your work in this seminar fit with your overall career plans?
1. Introduce students to the problems confronting the contemporary market for legal services, as well as to the literature analyzing those problems.

2. Illustrate the connections among the legal profession’s claim of self regulation, the Rules of Professional Conduct, and the market for legal services.
3. Expose students to alternative approaches to the legal services market adopted by other nations.
4. Familiarize students with research tools for identifying scholarship in fields like economics, business, sociology, and psychology; increase students’ ability to read that scholarship and apply it to law-related issues.

5. Allow students to deepen their writing and analytic skills by writing a research paper and revising that paper in response to class and faculty critiques.  The style of the paper will parallel that used in feature articles written for bar journals, giving students an opportunity to learn that writing style.

6. Give students an opportunity to exchange views and present a paper within a small-group.  The presentations will resemble ones given to practice or bar association groups, allowing students to learn that format.
7. Introduce students to perspectives from practicing lawyers; allow them to interact with those lawyers in addressing the seminar topic.

Syllabus
January 10:  Legal Market Baseline
Before we explore ongoing changes in the legal market, it’s important to see what the market looked like 5-10 years ago.  It is also useful to have some sense of how that market grew during the last part of the twentieth century and of the terms scholars have used to discuss the legal market.  The articles assigned for this class offer that background:

John P. Heinz et al., The Scale of Justice:  Observations on the Transformation of Urban Law Practice, 27 Annual Review Sociology 337 (2001).
Jeffrey Evans Stake et al., Income and Career Satisfaction in the Legal Profession:  Survey Data from Indiana Law Graduates, 4 J. Empirical Legal Studies 939 (2007).
As you read these articles, consider the following questions:
1. How does the information in these articles compare with your own impressions of the legal profession, both before and since entering law school?

2. What data in these articles surprise you most?  What data surprise you least?

Come to class prepared to discuss your answers to these questions, as well as your perceptions of today’s legal market.  During this class we will also discuss some of the research methods reflected in these articles.  Don’t worry if you are unfamiliar with the statistical methods reported in the Stake article; we will discuss those as a class.  Finally, please be sure to bring your laptop to class:  I plan to demonstrate the use of several research sites you will find helpful during this seminar.

January 17:  No Class—Martin Luther King Day
January 24:  The New Economy and Commoditization of Legal Services
Richard Susskind, The End of Lawyers?  Rethinking the Nature of Legal Services (Oxford University Press paperback rev. ed. 2010) [hereinafter Susskind], chapters 1-2 (pp. 1-57)
January 31:  Technology and Law Practice
Susskind, chapter 3 (pp. 59-98)
February 7:  More on Technology

Susskind, chapter 4 (pp. 99-145)
February 14:  In-House Lawyers
Susskind, chapter 5 (pp. 147-80)
February 21:  Dispute Resolution

Susskind, chapter 6 (pp. 181-228)
February 28:  Access to Law and Justice

Susskind, chapter 7 (pp. 229-68)
March 7:  Taking Stock

Susskind, chapter 8 (pp. 269-84)

Susskind, introduction to the paperback edition (pp. xvii-lii)

March 14:  Discussion with Practitioners
No new reading for this class.  
March 21:  No Class—Spring Break
March 28, April 4, April 11, April 18, April 25:  Student Papers

Four students will present their papers during each of these class meetings.  Each of the other seminar members will read at least one of the draft papers before each class.  I will distribute a schedule of presenters and readers after students define their research topics.

Suggested Paper Topics

I list below a variety of topics you may want to pursue in your research papers.  These topics are merely suggestions; you may choose any paper topic related to the seminar’s theme.  Most of the topics listed here, moreover, are quite broad.  Even if you work with one of these subjects, you will want to narrow the focus of your paper.

For many of the topics, I note a few relevant sources.  These sources are not required references for the topics; you may find much better sources.  These are simply articles or books I have seen recently.  Looking at them may help you decide whether a topic interests you.  The parenthetical “on TWEN” means that I have posted a PDF copy of the source in the Resources section of the course’s TWEN site.

1. Nonlawyers funding lawsuits.  

· “Sebok” article (on TWEN)

· Binyamin Applebaum, Investors Put Money On Lawsuits To Get Payouts, NY Times, Nov. 14, 2010, http://www.nytimes.com/2010/11/15/business/15lawsuit.html?_r=4&ref=us
· ABA white paper, http://www.abanet.org/ethics2020/alfposting.pdf
2. Multi-disciplinary practice

· John S. Dzienkowski & Robert J. Peroni, Multidisciplinary Practice and the American Legal Profession:  A Market Approach to Regulating the Delivery of Legal Services in the Twenty-First Century, 69 Fordham L. Rev. 83-206 (2000).
· ABA resources on multi-disciplinary practice:  http://www.abanet.org/cpr/mdp/home.html
3. Ethical restraints on unbundling (e.g., ghostwriting briefs, limited representation).  
· ABA website collecting opinions on this issue:  http://www.abanet.org/legalservices/delivery/delunbundethics.html
· Recent Alabama opinion surveys many previous opinions:  http://www.alabar.org/ogc/fopDisplay.cfm?oneId=424
· ABA handbook on limited scope representation (on TWEN)

4. Obtaining referrals from nonlawyers—practices and ethical constraints

· Recent Philadelphia Ethics Op. 2010-12.

5. High-volume legal practices—practices, problems, and ethical constraints

· Recent Arizona case:  http://www.azcourts.gov/Portals/23/pdf2010/SB100036D.pdf
6. Outsourcing practices

· “Collaborative Outsourcing” article (on TWEN)

· Websites for outsourcing companies.  E.g.:  http://www.legalprocessoutsourcing.com/index.html, http://www.pangea3.com/, http://www.sddglobal.com/
· Legal Process Outsourcing Blog:  http://legallyours.blogspot.com/
7. Ethics of outsourcing

· ABA materials, http://www.abanet.org/ethics2020/outsourcing.shtml
8. Constraints on legal services for the nonwealthy; innovations to extend those services
· Gillian K. Hadfield, The Price of Law:  How the Market for Lawyers Distorts the Justice System, 98 Mich. L. Rev. 953-1006 (2000).

· ABA website identifying innovative programs:  http://www.abanet.org/legalservices/delivery/delmodesthelp.html
· Ronald W. Staudt, All the Wild Possibilities:  Technology that Attacks Barriers to Justice, 42 Loyola-L.A. L. Rev. __-__ (2009) (in press) (on TWEN as the “A2J” article).
· Jill Schachner Chanen, Have Law, Will Travel:  New Breed of Law Firms Provides Lower-Cost, High-Skill Help, A.B.A. J., Dec. 2007, at 24.

· Masayuki Murayama, Expanding Access to Lawyers:  The Role of Legal Advice Centers, 12 Sociology of Crime, Law & Deviance 167-201 (2009).

· “Low Bono’ article (on TWEN)

9. Allowing nonlawyers to invest in law firms/new approaches in Australia and the UK
· Bruce MacEwen, Milton C. Regan, Jr. & Larry Ribstein, Law Firms, Ethics, and Equity Capital:  A Conversation, 21 Geo. J. Legal Ethics 61-94 (2008).

· Christopher Whelan, The Paradox of Professionalism:  Global Law Practice Means Business, 27 Penn. St. Int’l L. Rev. 465-93 (2008).

· Christine E. Parker, Peering Over the Ethical Precipice:  Incorporation, Listing, and the Ethical Responsibilities of Law Firms (University of Melbourne Legal Studies Research Paper May 2008).

10. Generational differences in law practice

· Melissa H. Weresh, I’ll Start Walking Your Way, You Start Walking Mine:  Sociological Perspectives on Professional Identity Development and Influence of Generational Differences, 61 S.C. L. Rev. 337-92 (2009).

11. New forms of dispute resolution

· Urska Velikonja, Making Peace and Making Money:  Economic Analysis of the Market for Mediators in Private Practice, 72 Albany L. Rev. 257-91 (2009).
· Forrest S. Mosten, Lawyer as Peacemaker:  Building a Successful Law Practice Without Ever Going to Court, 43 Fam. L.Q. 489-518 (2009).

· Julie MacFarlane, The New Lawyer:  How Settlement Is Transforming the Practice of Law (UBC Press 2008).

12. Document assembly

· Websites for companies engaged in this work.  E.g.:  http://www.koncision.com/
· ABA resources on document assembly:  http://www.abanet.org/tech/ltrc/fyidocs/docassembly.html
13. Economic viability of BigLaw firms

· Larry E. Ribstein, The Death Of Big Law, 2010 Wis. L. Rev. 749.
· “Big But Brittle” article (on TWEN)

14. Innovation in criminal defense

· “Choose Your PD” article (on TWEN)

15. Legal market changes compared to changes in other professional markets

· “Advertising Consolidation” article (on TWEN)

· “Medicine and Law Commercialization” article (on TWEN)

16. Impact of market changes on women lawyers

· “NAWL Report” (on TWEN)

· NALP resources on women lawyers:  http://www.nalp.org/minoritieswomen
17. Minority lawyers in the new economy

· David B. Wilkins, “If You Can’t Join ‘Em, Beat ‘Em” – The Rise and Fall of the Black Corporate Law Firm, 60 Stan. L. Rev. 1733-1801 (2008).

· NALP resources on minority lawyers:  http://www.nalp.org/minoritieswomen
18. Adaptations in legal education

· “Sea Change” article (on TWEN)

· Stephen C. Bennett, When Will Law School Change? 89 Neb. L. Rev. 87 (2010).
19. Transparency in legal employment statistics

· “Transparency” article (on TWEN)

· Law School Transparency site, http://www.lawschooltransparency.com/
20. Economic return on legal education

· Sherwin Rosen, The Market for Lawyers, 35 J. Law & Econ. 215-46 (1992).  

· “Schlunk” article (on TWEN)

21. Hiring practices

· “Elites and Lawyer Careers” article (on TWEN)

· “Credential Bubble” article (on TWEN)

· Lawyer Metrics (new company advising law firms on hiring strategies), http://www.lawyermetrics.com/home.html
22. Lawyer Satisfaction

· “Virginia Grad Satisfaction” article (on TWEN)

23. Changes in bar exam or bar admissions

· “Wegner” article (on TWEN)

24. Competition from foreign-educated lawyers

· Stacey Steele And Kathryn Taylor, Legal Education In Asia : Globalization, Change And Contexts (Routledge 2009).
25. Training on the job

· Rachel M. Zahorsky, Skills Gap: Recession Deprives Young Associates Of Tools To Move Ahead, 96 A.B.A. J. 28 (Dec. 2010).
· “Core Competencies” outline (on TWEN)

· “Apprentices article” (on TWEN)
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